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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : Sri  D. Ullah, A.J.S. 
   Additional Sessions Judge, 
   Sonitpur, Tezpur. 
 
 

CRIMINAL APPEAL NO. 14 (S-2) OF 2017 
(Arising out of C.R.case No.580 of 2015) 

 
        Sri Uma Gautam    
        Son of Rewati Gautam  
        Vill. No.1 Balijuri, P.S. Jamugurihat 
        Dist- Sonitpur.......   Appellant 

 
                 -VERSUS- 

 
  
          Smti Hira Devi 
     W/o  Sri Uma Gautam            
          Vill. No.1 Balijuri, P.S. Jamugurihat 
           Dist- Sonitpur     
                                    ............Opp. Party 
 

 
A P P E A R A N C E 

 
           For the Appellant :          Sri A.K. Paul,  Advocate   

 

           For the Opp. party :  Sri J. Borah. 

   
  Date of Argument :  02-01-2018, 28-02-2018. 

 

 Date of Judgement :  08-03-2018. 

 

J U D G E M E N T 

 

 1.    This Appeal being  Crl. Appeal No. 14(S-2) of 2017 has  

filed by the appellant  Sri Uma Goutam against  the impugned order 

dated 19-01-2017 passed by Smti Bijaya Khakhlary, Ld. Judicial 

Magistrate, 1st Class,  Tezpur in connection with C.R. case No.580/2015 

U/s.12 of the Protection of Women from Domestic Violence Act.  
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2.                  By the  said judgment,  Ld. Judicial Magistrate, 1st Class,  

Tezpur has disposed of the proceeding  granting monthly maintenance in 

favour of the respondent and her minor son @ Rs.4,000.00 (Rupees four 

thousand) only and also directed the appellant to pay compensation of 

Rs.5,000.00 (Rupees five thousand) only, to provide a separate room to 

the respondent in the shared household or a rented room prohibiting 

entry of the appellant in the room to be provided, order prohibiting 

alienation of any assets including stridhan of the respondent and causing 

any violence to the respondent and her son.                

3.                  Being highly aggrieved with the said judgment and order 

dated 19-01-2017 passed, in C.R. Case No.580/15, by Ld. Judicial 

Magistrate, 1st Class,  Tezpur, the appellant begs to prefer this  appeal on 

the following amongst other grounds :      

GROUNDS: 

(1) That the impugned order of the Ld. Trial Court is totally 

illegal in law being not supported by any evidence of 

Domestic Violence as required as per the Act and hence it 

is not sustainable in law.  

(2) The Ld. Trial Court has totally overlooked oral and 

documentary evidence and has not been considered the 

evidence of the aggrieved person i.e. the respondent of 

this appeal which are not supported the case of the 

respondent.  

(3) The Ld. Trial Court has passed the impugned order without 

applying its judicious mind. In spite of no evidence of 

Domestic Violence as defined in the Act, Ld. Trial Court has 

passed the order prohibiting entry of the appellant in the 

room to be provided the appellant for the respondent 

aggrieved person and the child although there is clear 

unambiguous evidence on record that the respondent 

aggrieved person initially left the shared house alone 

leaving the child born in the wedlock in the custody of the 

appellant and after about a week the respondent aggrieved 

person forcefully took away the child from the school 

without knowledge of the appellant for which the appellant 
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has also filed a petition in the court of the Hon’ble District 

Judge seeking custody of the child.  The appellant being 

the natural father of the child having full care, love and 

affection, he should not have been prohibited to meet his 

own legitimate child. Hence, the impugned order is liable 

to be set aside as whole. 

(4)    Ld. Trial Court has not properly appreciated the evidence 

on record as regards source of income of the appellant, his 

chronic diseases supported by medical evidence as well as 

his other liability while fixing the quantum of maintenance.  

(5)   Though the impugned order was declared in open court 

on 19-1-17 in presence of the appellant and his advocate 

but no copy of order has been furnished to the appellant 

as required under the provisions of Sec.24 of the D.V. Act.  

 

Fact of the case 

 

4.            The fact of the case is that marriage between the 

petitioner and the respondent was solemnized on 11-7-2008 according 

to Hindu rites and customs and after the marriage both the parties 

started to live together as husband and wife in the matrimonial place   

of the respond in a shared household at village No.1 Balijuri under 

Jamugurihat PS. At the time of marriage the father of the respondent 

gave utensils and ornaments both gold and silver, clothes and other 

items for the use of the respondent. Out of their wedlock the 

respondent gave birth to a male child on 14-11-2009 namely Rishab 

Goutam. It is further stated that after five months of the marriage the 

behaviour and attitude of the respondent towards his wife, the 

respondent gradually chanced. He started harassing the respondent 

mentally and physically. The mother-in-law and sister-in-law of the 

respondent and the appellant tortured the respondent in different way 

both mentally and physically without any rhyme and reasons. They 

misbehaved her, abused her and warned her to face dire 

consequences. On 24-3-2015 the appellant, mother in law and sister 

in law of the respondent physically tortured her very mercilessly for 
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which the respondent was compelled to leave her matrimonial share 

household and took shelter in her sister’s house at Sonai Nepali, Lokra 

leaving her school going son and all the belongings and stridharn at 

her matrimonial house. The respondent came to know that the 

appellant has not taken care of her school going son and her son 

became upset in absence of her mother. So she went to the school of 

her son and took him with her from the school but till that the 

appellant has not searched for his son. The respondent made effort to 

make understand the respondent to take back her and her son or to 

provide them adequate accommodation and maintenance but the 

respondent paid dead ear to her such efforts. It is further stated that 

the respondent and her son are not allowed to live in the matrimonial 

house and she was compelled to leave her matrimonial house bare 

hand and all her belongings and stridhan have still been illegally kept 

by the respondent. The respondent and her son have been taking 

shelter in her sister’s house having no source of income passing 

miserable life. Though the respondent asked the respondent to return 

all her belonging and stridhan but he refused to do so and threatened 

her with dire consequence not to raise any demand in future. The 

appellant has sufficient paternal and self acquired agricultural land and 

he has a sub dealership of LPG cylinder and other business and he 

earns about Rs.40,000.00 (Rupees forty thousand) only per month 

from different sources.  

5.    The appellant contested the case by filing written 

statement stating that the respondent is the second wife of the 

respondent. His first wife died in the year 2000 leaving behind a minor 

girl. His father is sufficiently old and has been suffering from many 

ailments and his mother is now aged 78 years and not in a position to 

maintain the household works. All of them are depend upon the sole 

income of the appellant. He has to maintain his one of destitute 

younger sister along with her child by giving them shelter whose 

husband being mentally abnormal. After few months of the marriage 

the respondent started pressurizing the appellant for a separate mess 

with the appellant. She used to take her meal first without serving the 

old aged parents of the appellant. The appellant has been suffering 
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from serious incurable illness of his kidney and prostate since 2006 

and since then he is undergoing treatment. He is to spend minimum 

Rs.2,000.00 (Rupees two thousand) only average each month in his 

treatment.  The respondent never took care and nursing to the 

daughter-in-law nor used to share any love and affection.  The 

daughter of the appellant was given marriage on 8-6-15 during the 

stay of the respondent in her matrimonial home. Knowing everything 

the respondent left the company of the respondent without any just 

reason and even not attended the marriage. She left her matrimonial 

home in absence of the respondent after sending the child to school 

saying the family members that she is going to her sister’s house. As 

he was busy in arrangement of marriage of his daughter and also 

maintaining business and household works he could not go in search 

of the respondent. After a week the respondent accompanied by some 

hired vehicle went to the school of the child and forcefully snatched 

away the child. The school authority informed him and when he 

arrived the school the respondent had left the school. The appellant 

went to Chariduar where the respondent and her son used to reside 

but he did not find them. He also searched them in the residence of 

the brother’s house of the respondent but she did not find them. He 

further stated that he never refused or neglected to maintain the 

respondent and her child nor he compelled to leave her the 

matrimonial home.  He further stated that the report submitted by the 

Protection Officer is totally false, baseless and biased being prepared 

without due enquiry. He has not cultivable land and his only source of 

income is a very small grocery shop. Out of the income of the said 

business   he is to maintain his family which includes his old ailing 

mother, a destitute sister with her minor child. The appellant had to 

bear the cost of treatment of his father by taking loan of Rs.65,000.00 

(Rupees sixty five thousand) only from self help group to which he has 

to pay interest @Rs.3% per month. He had to take huge amount of 

loan from his relatives and friends for the marriage of his daughter 

held on the last June. The appellant has to recurring  expenditure of 

his own treatment relating to kidney and prostate, education of the 

child as well as LIC policy for child having early premium of 
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Rs.5,154.00 (Rupees five thousand one hundred fifty four) only. He 

has no sub-dealership of LPG and his monthly income would be hardly 

Rs.7,000.00/Rs.8,000.00 per month.  

 

                     EVIDENCE                                                                            

 

6.                      PW1 Hira Devi, the respondent/aggrieved person, in 

her evidence stated that the marriage between her and the appellant 

was solemnized on 11-7-08 and after the marriage both of them 

started living together as husband and wife at her matrimonial place in 

a shared household. Out of their wedlock a male child was born on 

14-11-2009 whose name is Rishab Goutam. After about five months of 

their marriage the behaviour and attitude of the appellant gradually 

chanced towards her and he started harassing her mentally and 

physically. Her mother-in-law and sister-in-law and the appellant 

tortured her in different way both mentally and physically without any 

rhyme and reasons. They misbehaved her, abused her and warned 

her to face dire consequences. On 24-3-2015 the appellant, mother in 

law and sister in law of the respondent physically tortured her very 

mercilessly for which the respondent was compelled to leave her 

matrimonial share household and took shelter in her sister’s house at 

Sonai Nepali, Lokra leaving her school going son and all the 

belongings and stridharn at her matrimonial house. The respondent 

came to know that the appellant has not taken care of her school 

going son and her son became upset in absence of her mother. So she 

went to the school of her son and took him with her from the school 

but till that the appellant has not searched for his son. The respondent 

made effort to make understand the respondent to take back her and 

her son or to provide them adequate accommodation and 

maintenance but the respondent paid dead ear to her such efforts. 

She further stated that the respondent and her son are not allowed to 

live in the matrimonial house and she was compelled to leave her 

matrimonial house bare hand and all her belongings and stridhan have 

still been illegally kept by the respondent. The respondent and her son 

have been taking shelter in her sister’s house having no source of 
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income passing miserable life. Though the respondent asked the 

respondent to return all her belonging and stridhan but he refused to 

do so and threatened her with dire consequence not to raise any 

demand in future. The appellant has sufficient paternal property  and 

self acquired agricultural land and he has a sub dealership of LPG 

cylinder and other business and he earns about Rs.40,000.00 (Rupees 

forty thousand) only per month from different sources.  

7.        In her cross examination she has stated that at the 

time of her marriage the daughter of first wife of the appellant was in 

the house of her maternal uncle. She further stated that she did not 

take permission from her husband and his family when she took her 

daughter from the school. At present she is residing in a rented house 

at Raibasti under Chariduar. She is maintaining her livelihood from a 

small shop. After leaving her matrimonial house she never stayed in 

the house of her brother. She further stated in her cross that after            

24-3-15 neither she went to her matrimonial house nor sent anybody.     

8.                         DW1 Uma Goutam in his evidence stated that the 

respondent is the second wife of the respondent. His first wife died in 

the year 2000 leaving behind a minor girl. His father is sufficiently old 

and has been suffering from many ailments and his mother is now 

aged 78 years and not in a position to maintain the household works. 

All of them are dependent upon the sole income of the appellant. He 

has to maintain his one of destitute younger sister along with her child 

by giving them shelter whose husband being mentally abnormal. After 

few months of the marriage the respondent started pressurizing the 

appellant for a separate mess with the appellant. She used to take her 

meal first without serving the old aged parents of the appellant. The 

appellant has been suffering from serious incurable illness of his 

kidney and prostate since 2006 and since then he is undergoing 

treatment. He is to spend minimum Rs.2,000.00 (Rupees two 

thousand) only average each month in his treatment.  The respondent 

never took care and nursing to the daughter-in-law nor used to share 

any love and affection. The daughter of the appellant was given 

marriage on 8-6-15 during the stay of the respondent in her 

matrimonial home. Knowing everything the respondent left the 
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company of the respondent without any just reason and even not 

attended the marriage. She left her matrimonial home in absence of 

the respondent after sending the child to school saying the family 

members that she is going to her sister’s house. As he was busy in 

arrangement of marriage of his daughter and also maintaining 

business and household works he could not go in search of the 

respondent. After a week the respondent accompanied by some hired 

vehicle went to the school of the child and forcefully snatched away 

the child. The school authority informed him and when he arrived the 

school the respondent had left the school. The appellant went to 

Chariduar where the respondent and her son used to reside but he did 

not find them. He also searched them in the residence of the brother’s 

house of the respondent but she did not find them. He further stated 

that he never refused or neglected to maintain the respondent and her 

child nor he compelled to leave her matrimonial home.  He further 

stated that the report submitted by the Protection Officer is totally 

false, baseless and biased being prepared without due enquiry. He has 

not cultivable land and his only source of income is a very small 

grocery shop. Out of the income of the said business he is to maintain 

his family which includes his old ailing mother, a destitute sister with 

her minor child. The appellant had to bear the cost of treatment of his 

father by taking loan of Rs.65,000.00 (Rupees sixty five thousand) 

only from self help group to which he has to pay interest @Rs.3% per 

month. He had to take huge amount of loan from his relatives and 

friends for the marriage of his daughter held on the last June. The 

appellant has to recurring  expenditure of his own treatment relating 

to kidney and prostate, education of the child as well as LIC policy for 

child having early premium of Rs.5,154.00 (Rupees five thousand one 

hundred fifty four) only. He has no sub-dealership of LPG and his 

monthly income would be hardly Rs.7,000.00- Rs.8,000.00 per month.  

9.     DW2 Sri Keshab Adhikary in his evidence stated that 

respondent Smti Hira Devi was married to Uma Goutam after death of 

his first wife and out of the wedlock a male child was born in the year 

2009 whose name is Rishab Goutam. The first wife of Uma Goutam 

died leaving behind her a minor girl and father of Uma Goutam was 
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sufficiently old then was suffering from many ailmenta. His mother is 

now aged about 78 years and not in a position to maintain the 

household works including care and nursing of herself. All of them are 

dependent on the sole income of Uma Goutam. He is also maintaining 

one of his destitute younger sister by giving her shelter at his 

ancestral home whose husband being mentally abnormal. He further 

stated that Uma Goutam told him on several occasions that after few 

months of the marriage his wife Hira Devi started pressurising on him 

for a separate mess with her. She complained that she will not be able 

to cook for large family. Uma and his family members told him that his 

wife after preparation of meal showed her inability to give a glass of 

water to her husband whenever he returns home from business. He 

also observed such behaviour of Hira Devi when he used to go to the 

house of Uma Goutam. He knows that Uma Gautam has been 

suffering from several serious diseases including illness of his kidney 

and prostate for about last 9/10 years and he needs to spend much 

money for his treatment in every month. She also did not take care of 

her father-in-law who died in the last part of 2014. Hira Devi also did 

not attend the marriage ceremony of the daughter of first wife of Uma 

Goutam which was solemnized in the month of June, 2015.  He never 

saw Uma Goutam and his mother and sister torturing her compelling 

to leave her matrimonial home. After one week of her leaving 

matrimonial home he heard that Hira Devi accompanied by some 

others with a hired vehicle suddenly came to the school of the minor 

child and took him forcefully. Uma Goutam told him that he searched  

them in the houses of different relatives of Hira Devi but could not 

met her till date. He further stated that Uma Goutam maintains his 

family from his earning with a small grocery shop and out of the said 

income he is maintain his family including old ailing mother, a 

destitute sister. He has a loan of Rs.65,000.00 (Rupees sixty five 

thousand) only from self help group to which he is also a member. 

Uma Gautam also told him that he had to obtain huge loan from his 

relatives and friends to spend in the marriage of his daughter.    
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ARGUMENT 

 

10.      During argument ld. Counsel for the appellant has 

submitted that no domestic violence took place between the appellant 

and the respondent and Ld. Trial Court without properly appreciating 

the evidence on record has arrived at a just decision that domestic 

violence took place. He has also submitted that the respondent i.e. the 

wife of the appellant left the house of her husband out of her own 

accord and has been residing at her will. She has not turned up to 

stay in the house of the appellant and as such the judgment and order 

passed by the Ld. Trial Court is not based on the evidence on record 

and is liable to be set aside.  

11.     On the other hand, ld. Counsel for the respondent has 

submitted that no married woman without lawful cause will leave the 

house of her husband when she got no means to maintain herself and 

her minor son. He has also submitted during argument that only due 

to compelling circumstances of physical and mental torture, the 

respondent is compelled to leave the company of her husband. The 

minor child was also not getting congenial environment in the house 

of her husband as because her husband i.e. the appellant used to go 

out for his business throughout the day and there are mother and 

married sister in the house of the appellant with him and her son 

certainly did not get adequate attention for which he was depressed 

and the respondent was compelled to take him from the school under 

circumstances. It is further submitted that the Ld. Trial Court has 

rightly arrived at the findings and rightly passed the judgment and 

order which does not deserve any interference from this Hon’ble 

Appellate Court.  

 

  DISCUSSION, DECISION AND REASONS FOR DECISION 

 

12.                     Let me appreciating the evidence on record to see as to 

whether the Ld. Trial Court has rightly appreciated the evidence to 

derive its finding. So far as the domestic relationship under the 

meaning of Sec.2(f) of the Prevention of Women from Domestic 
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Violence Act is concerned, it is the admitted position that the 

petitioner, the PW1 and the respondent, the DW1 are husband and 

wife and lived together as husband and wife in the house of the 

respondent along with their minor son and other family members of 

the respondent. In view of the above evidence on record I am of the 

opinion that the Ld. Trial Court has rightly decided the point that there 

is domestic relationship between the petitioner and the respondent. So 

far as the other two points i.e.  commission of domestic violence  upon 

the petitioner by the respondent and entitlement to get any 

relief/reliefs U/s.12 of the Prevention of Women from Domestic 

Violence Act is concerned,  PW1, the aggrieved person in her evidence 

has stated that her husband and the family members have tortured 

her in different way both physically and mentally without any rhyme 

and reasons and misbehaved and abused her for which she is 

compelled to leave the house of her husband, the petitioner in this 

case and respondent in the C.R. case No.580/15. Although the 

respondent and the petitioner in this case i.e. the husband denied 

such allegations but they could not able to rebut the incriminating 

evidence of PW1 through their cross examination. From the evidence 

of PW1 and PW2 it reveals that their minor son has been residing with 

the mother, i.e. the respondent in this case who has been maintaining 

fooding, clothing and education of her minor son by doing petty 

business.  Although the DW1  in his evidence has stated that he has 

been suffering from various ailments and also is to look after his 

mother and sister but one cannot ignore the fact that being the 

husband he is duty bound to maintain his wife. It is moral and legal 

obligation to look into the fact of maintaining  his lawful wife. DW2 

Keshab Adhikary has also failed to substantiate that no domestic 

violence occurred between the parties. Although, the DW1 and DW2 

have stated that DW1 took a loan of Rs.65,000.00 (Rupees sixty five 

thousand) only from one Self Help Group but the same cannot be a 

ground to evolve himself from the liability of his lawful duty to 

maintain his wife.  

13.   After going through the available evidence on record I 

am of the opinion that Ld. Trial Court has rightly come to the 
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conclusion that domestic violence occurred between the petitioner and 

the respondent for which the respondent in this case and petitioner in 

C.R. case No.580/15 is entitled to get relief U/s.12 of the Prevention of 

Women from Domestic Violence Act.  

14.            After going through the judgment of the Ld. Trial Court 

I find that compensation is given only to the tune of Rs.5,000.00 

(Rupees five thousand) only and maintenance is ordered @ 

Rs.4,000.00 (Rupees four thousand) only per month which is, in my 

opinion, a fair maintenance and not an exorbitant. Therefore, I am of 

the further opinion that the order passed by the Ld. Trial Court in 

respect of maintenance, compensation and resident order etc. need 

not require any interference by this court.  

 

O  R  D  E  R 

 

15.                    In result, the order dated 19-01-2017 passed by Smti 

Bijaya Khakhlary, Ld. Judicial Magistrate, 1st Class, Tezpur in 

connection with C.R. case No.580/2015 U/s.12 of the Protection of 

Women from Domestic Violence Act is upheld.  

16.     The appeal is dismissed accordingly on contest.         

17.                       Send back the case record of C.R. case No.580/2015 

U/s.12 of the Protection of Women from Domestic Violence Act  to the 

court of Smti Bijaya Khakhlary, Ld. Judicial Magistrate,                               

1st Class, Tezpur along with a copy of this judgment.                                         

18.             Given under my hand and seal of this court on this 8th 

day of  March, 2018.                                                                                                                                                          

 

 

 

                     ( D. Ullah ) 
                  Additional Sessions Judge, 
                            Sonitpur, Tezpur.   
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